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DETAILED ACTION 



Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
1/6/2009 has been entered. 

Response to Arguments 

2. Applicant's arguments filed 1/6/09 have been fully considered but they are not 
persuasive. Regarding 

Applicant asserts that when describing the system of YASUSHI in a simple way, the 
system of YASUSHI tries to conclude which music piece the resident wants to listen and 
then plays the concluded music piece to the resident. 

In the present invention, by contrast, the played music pieces are not selected by a 
person (a resident). Rather, the global control means makes the selection, on the basis 
of an analysis the music pieces to be played to the resident. The analysis made by the 
global control means and the selection of an audio file is described in detail in the 
amended claim 32. 

Applicant notes that according to the previous Office Action dated on 02/06/2008, page 
6, the Examiner concludes that J'YASUSHI fails to disclose a global control means as 
claimed". Applicant agrees with that. Applicant further respectfully considers that also 
CARNES fails to disclose the recited global control means. 

Applicant wishes to address the argument which was mentioned the Office Action. 
According to page 4 of Office Action: "CARNES was not recited for that reason so that 
the examiner is unclear about the argument". 

Applicant submits that CARNES discloses global means for delivering health education 
materials but fails to disclose the global control means as claimed in the amended claim 
32. 
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CARNES fails to disclose the global control means as claimed in the amended claim 32. 
According to page 6 of the previous Office Action dated on 02/06/2008: "the measured 
results being the user's input to the various user profiles and web pages". Applicant 
considers that the measured results of the present application and the user's input of 
CARNES are essentially different subject matters. In the amended claim 32 the 
measured results are obtained by means comprising at least one sensor for measuring 
at least one biophysiological phenomenon directly from the user. Thus, the measured 
results are objective results of the sensor(s) which operate without user actions (i.e., 
without the resident's actions). Instead, the user's input mentioned by CARNES is text 
piece(s) typed by the user and/or selections made by the user. Thus, the user's input is 
a subjective result which is obtained in response to user actions, i.e., in response to the 
user actions related to the user profiles and the web pages. 

According to page 7 of the previous Office Action dated on 02/06/2008: "CARNES 
teaches that based on the analysis, the client computer (ii) can receive matching entries 
corresponding to health education materials" Applicant considers that the health 
education materials of CARNES essentially differ from the control (operations) of the 
global control means as claimed in end of the amended claim 32. In the system of 
CARNES the user must to provide the user's input and then "control" himself/herself on 
the basis of the outputs the system ofCarnes, i.e., the user controls himself/herself on 
the basis of the health education materials. In this sense, the user is a part of the 
system. Applicant cannot understand that a human being (the user) would correspond 
to electrical components, such as the local control means and/or global controls means 
as claimed in the amended claim 32. 

Applicant considers that YASUSHI and CARNES represent quite different prior arts to 
each other. In addition, their teachings are fragmentary from the point of the present 
application. Therefore, a person skilled in the art cannot combine the teachings of 
YASUSHI and CARNES in so that the combination would result in the system as 
claimed in the amended claim 32. 

3. In response to applicant's argument that Carnes is nonanalogous art, it has been 
held that a prior art reference must either be in the field of applicant's endeavor or, if 
not, then be reasonably pertinent to the particular problem with which the applicant was 
concerned, in order to be relied upon as a basis for rejection of the claimed invention. 
See In re Oetiker, 977 F.2d 1443, 24 USPQ2d 1443 (Fed. Cir. 1992). In this case, 
Yasushi and Carnes both deal with remotely monitoring the conditions of a user and 
therefore they are analogous art. 
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As noted in the office action by the examiner, prior art Carnes discloses a global 
means (web server, 15, Figure 1 ; web server is defined as a computer that runs a 
computer program; page 4, lines 23-30) operatively connected to control the local 
control means ( client computer ,11, Figure 1 ) via a communication network and 
adapted to receive the measured results which sent from the local control means (the 
measured results being the user's input to the various user profiles and web pages; 
page 8, line 6-page 12 describe the various web pages and user profiles) ; and 
analyzing said the measured results by using a meter resulting in a scalar quantity 
suitable to meter activity and the ability of the user (user profile and various web pages 
read on meter; page 8, lines 7-13; page 13, line 22-page 14, line 8; for each item on 
each web page a scalar result is produced , see pages 8-9 ) and on the basis of the 
analysis results control operations to be performed by the local control means ( Carnes 
teaches that based on the analysis, the client computer (11) can receive matching 
entries corresponding to health educational materials that are customized to the user's 
health predisposition, physiological condition, etc ; page 16, lines 24- 32). 

MPEP 21 14. ...states that while features of an apparatus may be recited either 
structurally or functionally, claims <directed to >an< apparatus must be distinguished 
from the prior art in terms of structure rather than function. Also, a claim containing a 
"recitation with respect to the manner in which a claimed apparatus 
is intended to be employed does not differentiate the claimed apparatus from a prior art 
apparatus" if the prior art apparatus teaches all the structural limitations of the claim. Ex 
parte Masham, 2 USPQ2d 1647 (Bd. Pat. App. & Inter. 1987). 
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Yasushi as modified by Carries has all the structural limitations of claims 1,32-34, 
including a global means (a computer) and the intended use of the global means cannot 
differentiate the claim apparatus from the prior art. 

The examiner is maintaining the rejection with the prior art cited in the previous 
rejection. 

4. Claims 1-2,4-5,9,11-17,19,20,30,31 are cancelled. 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

6. Claims 1, 3-5, 7, 10, 18, 21-25, 28,30-34 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Yasushi et al. (US 6,048,310) in view of Carnes et al. (WO 
00/52604 A1). 

. Regarding claim 32, Yasushi discloses an information distribution device 
(Figure 1) comprising: 

at least one loudspeaker by which audio information is made audible to a user 
(Figure 1; loudspeaker; 2; column 9, lines 52-55; column 10, lines 48-51); 

monitoring means including measuring means for obtaining measurements in the 
system (10,20 state sensors and biosensors, Figure 1; column 7, lines 6-11), 

said measuring means comprising at least one sensor which is connected to the 
monitoring means and is non-invasively connectable to the user, for measuring at least 
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one biophysiological phenomenon directly from the user (Figure 2B; column 9, lines 63- 
65) and which produces signals describing a somatic phenomenon directly associated 
to the user, wherein the monitoring means receiving said signals and measure a change 
of the somatic phenomenon ( somatic is defined as affecting or characteristic of the 
body as opposed to the mind or spirit; "bodily needs"; biosensors, Figure 1 ; column 7, 
lines 6-1 1 ; the biosensors include a heartbeat sensor, a pulse sensor, a brain wave 
sensor and a perspiration sensor which produce signals describing a somatic 
phenomenon), 

an information database storing audio files (ROM 63, RAM 64 of Figure 1 both 
store audio data; column 9, lines 28-35), and 

local control means (calculation unit 51 and audio signal information generating 
unit 61 comprise the local control means, Figure 1) responsive to the monitoring means, 
determines on the basis of the measured change of the somatic phenomenon the 
current state of the user, and perform an operation in accordance with the current state 
of the user , the operation including a selection of a certain audio file containing speech 
and/or music from among the audio files stored in the information database and a 
control of a manner of presentation of the selected audio file through the loudspeaker 
(the audio signal information generation unit 61 receives the output of the calculation 
unit ( 51 , which processes data from the biosensors and state sensors) and based on 
the output signal receives reads out waveform data required for generation of an audio 
output which is output through loudspeaker 2; column 9, lines 15-55) . 
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Yasushi discloses that the 50 and 61 are centrally located in a control room. 
Therefore, a network is obviously present that connects 50 and 61 to each input/output 
unit located in each room. 

Yasushi fails to disclose a global control means as claimed. 
Prior art Carnes discloses a global means (web server, 15, Figure 1 ; web server 
is defined as a computer that runs a computer program; page 4, lines 23-30) operatively 
connected to control the local control means ( client computer ,1 1 , Figure 1) via a 
communication network and adapted to receive the measured results which sent from 
the local control means (the measured results being the user's input to the various user 
profiles and web pages; page 8, line 6-page 12 describe the various web pages and 
user profiles) ; and analyzing said the measured results by using a meter resulting in a 
scalar quantity suitable to meter activity and the ability of the user (user profile and 
various web pages read on meter; page 8, lines 7-13; page 13, line 22-page 14, line 8; 
for each item on each web page a scalar result is produced , see pages 8-9 ) and on the 
basis of the analysis results control operations to be performed by the local control 
means ( Carnes teaches that based on the analysis, the client computer (1 1 ) can 
receive matching entries corresponding to health educational materials that are 
customized to the user's health predisposition, physiological condition, etc ; page 16, 
lines 24- 32). 

MPEP 21 14. ...states that while features of an apparatus may be recited either 
structurally or functionally, claims <directed to >an< apparatus must be distinguished 
from the prior art in terms of structure rather than function. Also, a claim containing a 
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"recitation with respect to the manner in which a claimed apparatus 
is intended to be employed does not differentiate the claimed apparatus from a prior art 
apparatus" if the prior art apparatus teaches all the structural limitations of the claim. Ex 
parte Masham, 2 USPQ2d 1647 (Bd. Pat. App. & Inter. 1987). 

Yasushi as modified by Carnes has all the structural limitations of claims 1,32-34, 
including a global means (a computer) and the intended use of the global means cannot 
differentiate the claim apparatus from the prior art. 

Regarding claim 3, Yasushi as modified by Carnes discloses that the 
measurement means makes at least one type of measurement from a group including 
measurements of the EMG, EEG, and EKG type, and measurements indicating skin 
conductivity, temperature, blood pressure and frequency of respiration (Yasushi 
biosensors, Figure 2B). 

Regarding claim 10, Yasushi as modified discloses a global control means 
controlling several different local control means, which are separate from each other. 
Carnes discloses a global system for on-line health monitoring and education. He 
discloses client computers (1 1 ; Figure 1 ; local means) and a web server (1 5; Figure 1 ; 
global means) adapted to communicate with the local control means through a 
communication network (page 4, line 23-page 5, line 13); transferring measuring data 
from the client computers to the server (page 13, line 15-page 14, line 15) and defining 
control information for the local means (page 13, line 15-page 14, line 15). 
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Regarding claim 18, Yasushi as modified by Carnes fails to explicitly disclose a 
regulation means for regulating the state of the environment of the user. Yasushi 
teaches that the monitoring takes place in each patient or resident's room. It is obvious 
that a room will have some type of regulating means to regulate the state of the 
environment, be it lighting or room temperature. 

Regarding claim 21, Yasushi as modified by Carnes discloses wherein the audio 
information to be made audible to the user is selected on the basis of the current 
location of the user (column 3, lines 33-54; column 1 1 , line 28-column 1 3, line 1 0). 

Regarding claim 22, Yasushi as modified by Carnes discloses that said meter is 
a resident assessment instrument. Carnes discloses (user profile and various web 
pages read on meter; page 8, lines 7-13; page 13, line 22-page 14, line 8). These 
profiles and web pages are assessment instruments. 

Regarding claim 23, Yasushi as modified by Carnes discloses that the system is 
used for rehabilitation of the user. Carnes system is an on-line health monitoring and 
education tool. The information that the user is to read and follow in order to better his 
or her condition (page 1, lines 13-17) reads on used for rehabilitation. 

Regarding claim 24, Yasushi as modified discloses wherein the system is used 
for education, therapy, or entertainment of said user. Carnes system is an on-line health 
monitoring and education tool. The information that the user is to read and follow in 
order to better his or her condition (page 1, lines 13-17) reads on used for education or 
therapy. 
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Regarding claim 25, Yasushi as modified discloses wherein the system is used 
in an exhibition for supplying suitable information according to movements of said user. 
Yasushi teaches that the environment for the audio apparatus is in a hospital or asylum 
for the aged (column 6, lines 62-66) and that the input/output unit which includes the 
state sensors and the biosensors are located in each room of a patient or resident 
(column 7, lines 3-5). Each room is an exhibition space or area. 

Regarding claim 28, Yasushi as modified by Carnes discloses that the sensor 
makes at least one type of measurement from a group including measurements of 
temperature, blood pressure and frequency of respiration. Yasushi teaches of a pulse 
sensor and a heartbeat sensor. Carnes teaches of a blood pressure sensor; 29f, page 
5, lines 26-27). In view of Carnes disclosure of a blood pressure sensor a person of 
ordinary skill in the art would have a reasonable expectation that a blood pressure 
sensor within the claimed scope could have been successfully obtained. 

All elements of claims 33 and 34 are comprehended by the rejection of claim 32. 

7. Claims 6 and 8 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Yasushi et al (US 6,048,310) as applied above to claim 32 and Carnes et al. (WO 
00/52604 A1 ) as applied above to claim 32 in view of Osorio et al. (US 6,549,804). 

Regarding claim 6, Yasushi as modified by Carnes fails to disclose adjusting the 
somatic operation of the user. Osorio discloses adjusting the somatic operation of the 
user (column 9, lines 21-27). It would have been obvious to modify Yasushi as modified 
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to adjust the somatic operation of the user for the prevention or abatement of certain 
medical conditions. 

Regarding claim 8, Yasushi as modified by Carnes fails to disclose that the 
system is characterized in that it is incorporated into a portable player. Osorio teaches 
of a system that monitors biophysiological changes in the brain incorporated in a 
portable player (column 9, lines 48-53; column 4, lines 54-57). It would have been 
obvious to modify Yasushi as modified so that the system is incorporated in a portable 
player as taught by Osorio in order to provide more mobility for the user. 

7. Claim 26 is rejected under 35 U.S.C. 103(a) as being unpatentable over Yasushi 
et al. (US 6,048,310) as applied above to claim 32 in view of Carnes et al. (WO 
00/52604 A1 ) as applied above to claim 32 in further view of Tiecher et al. (US 
6,475,161). 

Regarding claim 26, Yasushi as modified fails to disclose wherein in order to 
detect movements of said user the measurement means comprise at least one of the 
following devices: a video camera, an acceleration transducer, a gyroscope. Teicher 
discloses using a video camera to detect the movements of a subject (column 3, lines 
22-25). It would have been obvious to modify Yasushi as modified by including a video 
camera that would help detect the movement of the user in order to better assess any 
impairment of motor functions that the user may have. 

8. Claim 27 is rejected under 35 U.S.C. 1 03(a) as being unpatentable over Yasushi 
et al. (US 6,048,31 0) in view of Carnes et al. (WO 00/52604 A1 ) in further view of 
DeSimone et al. (US 5,539,860). 
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Regarding claim 27, Yasushi as modified teaches that the state sensors include 
a microphone (14, Figure 2A) and of biosensors (Figure 2B). Yasushi as modified fails 
to disclose wherein the measurement means uses speech recognition to evaluate the 
somatic phenomenon. DeSimone discloses that a user (34) provides an utterance by 
speaking into microphone (18) (column 4, lines 21-26). That utterance is summed with 
a bio-signal and that summed signal is passed to an audio card (17) which performs 
speech recognition (column 4, lines 45-50) and is used to evaluate somatic 
phenomenon (see abstract). It would have been obvious to modify Yasushi as modified 
to include a speech recognition process to help evaluate the somatic condition of the 
user to better access when there has been a change in the user's emotional state. 
9. Claims 7 and 29 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Yasushi et al. (US 6,048,31 0) in view of Carnes et al. (WO 00/52604 A1 ) in further 
view of Musha (US 5,601 ,090). 

Regarding claim 7, Yasushi as modified by Carnes discloses that the 
measurement means comprise sensors located on the user, the sensors measure the 
nature of movements of the user (biosensors 21-24, Figure 2B; column 9, lines 63-65). 
Yasushi as modified fails to disclose that the nature of movements includes movements 
of the user's eyes. Musha discloses an apparatus and method for automatically 
determining somatic state that includes detecting eye movement (abstract; column 2, 
lines 49-35). It would have been obvious to modify Yasushi as modified by Carnes to 
include eye detection to better access the user's somatic state. 
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Regarding claim 29, Yasushi as modified by Carries discloses that the 
measurement means comprise sensors located on the user, the sensors measure the 
nature of movements of the user (biosensors 21-24, Figure 2B; column 9, lines 63-65). 
Yasushi as modified fails to disclose that the nature of movements includes movements 
of the user's eyes. Musha discloses an apparatus and method for automatically 
determining somatic state that includes detecting eye movement (abstract; column 2, 
lines 49-35). It would have been obvious to modify Yasushi as modified by Carnes to 
include eye detection to better access the user's somatic state. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to DEVONA E. FAULK whose telephone number is 
(571 )272-751 5. The examiner can normally be reached on 8 am - 5 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Vivian Chin can be reached on 571-272-7848. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Devona E. Faulk/ 
Examiner, Art Unit 2614 



